	Final Examination
	Contracts, Fall 2023
	
	Prof. Warner

The exam is 2 hours long.  

The exam is open book; you may use material on your computers, as well as commercial or personal printed materials. You may not access or use the Internet. You may not access or use any chat or messaging program. 




Steve Sowle owns and operates the Sowle Machine, a company devoted to the creation of artificial intelligence programs. He is negotiating with Joanna Donne, the CEO of Programming Donne to write the software code for Sowle Machine’s planned new product, Soul Pics. Soul Pics analyzes the emails stored on a person’s hard drive, a person’s texts, and social media posts to create profiles of the people the person has communicated with. As they are negotiating, Donne says, “I understand that you want to pay me to create and deliver the software for Soul Pics. Great. One thing—when someone buys the product, I would like a prominent notice that it was “Programmed by Programming Donne.” I need that. It will be a deal breaker for me if I cannot have that. Do you agree to that?” Sowle says, “I completely understand and agree.” Sowle continues, “Let’s make the delivery date June 13. If you delay delivery, I will have to hire Big Tech Programmers to write the code, and their contract price will be $40,000 higher than yours. The delay from delivery after June 13 will cost me $10,000 in lost profits, as you can see from the data I supplied earlier. Also, it the software does not meet all the specifications in the contract, I will have to reject it. Nothing short of that will be acceptable.” Donne replies, “Understood. I agree that you would lose $10,000. You realize that Big Tech’s price is $20,000 over the market price while I am $20,000 under the market price?” Sowle replies, “I do realize that, but their quality makes it worth it. I will not have any damages except for the price increase and the $10,000.”
Donne sends Sowle an unsigned written agreement—the software agreement—that describes all pertinent details of the software deal. The details include the June 13 delivery date and the detailed specifications the software must meet. Donne includes a note that says, "Look this over. Make changes if you want. Sign it, and return it. I will take a second look at it to make sure it is OK with me, and, if it is, I will sign it and send it back to you for your approval." The written agreement includes these clauses:

Entire agreement:  This agreement represents the complete and final statement of the parties’ obligations. 

Arbitration: Any controversy or claim arising out of or relating to this contract, or the breach thereof, shall be settled by arbitration administered by the American Arbitration Association under its Commercial Arbitration. The number of arbitrators shall be one. The place of arbitration shall be Chicago, Illinois. Illinois law shall apply. Judgment on the award rendered by the arbitrator may be entered in any court having jurisdiction thereof.
	
Liquidated damages: In the event of a breach by Donne, Donne shall owe Sowle $400,000 in damages.

Choice of programming language: The software shall be programmed in one of the languages best suited to the project.

When Sowle receives the agreement, he does two things. First, he thinks about the arbitration clause and decides it is OK with him. Second, he calls Donne and says, “Got your agreement. I see we don’t specify a particular language in which to program the software. We just say it will be a most suitable one. But we both understand what language that is, right?” Donne answers, ”Right!” Both think that they agree on what language Donne will use. However, Sowle thinks that is Python and he thinks Donne thinks the same. Donne believes he will use C++, and he thinks Sowle thinks the same. If they had discovered the misunderstanding, they still would have entered the contract without specifying a specific language in which to program the software. Donne is aware that Sowle knows very little about AI programming and may not know what languages are suitable. Donne continues, “We don’t have anything in the written agreement about giving me credit for programming as we orally agreed to do. Our word is good enough, isn’t it?” Sowle responds, “Good enough for me! Should we ask the lawyers whether we need to put it in?” Donne says, “What would be the point? We  don’t understand most of what they say anyway.” Sowle replies, “Same for me. Our word is our bond”  Donne responds, “That is right. We know what our deal is, and we know it includes giving me credit.” Sowle says, “We do! We know what we have done, Donne.”
	Sowle signs the agreement and sends it to Donne with a cover letter that reads, “Here you go, for your consideration and acceptance. Sign and we have  deal.” There is no language in the agreement to the effect that Donne may not, in her acceptance, vary the terms of the offer. 
When Donne receives the agreement, she signs it and returns it as requested along with an attached letter which adds this clause: 

The parties agree to resolve all disputes arising out of this agreement in courts of competent jurisdiction in Illinois, applying Illinois law. The parties do not agree to resolve disputes by arbitration.

The note also says, “Great! All good! Here is my acceptance. Glad our deal is done.” Donne does not include any language to the effect that her acceptance is expressly conditional on Sowle’s assent to the “no arbitration” term. Sowle and Donne have no further communication about the documents.
	Donne delivers software on June 10, but it does not comply with the specifications in the contract. Sowle rejects the delivery on June 10, and, on that same day, Donne seasonably announces her intention to cure. Donne is unable to supply the software on June 13, as she informs Sowle. The failure to deliver on that date caused Sowle $10,000 in lost profits. On June 16, she delivers software that meets the specifications in the contract, but Sowle refuses to accept it because on June 14 he hired Big Tech Programmers to write the software at a price $20,000 over the market price. Sowle hired Big Tech Programmers even though he had learned that its entire AI programming section had left to found their own startup Better AI. He also learned that Better AI had the best AI programming reputation in the business, and that at present Big Tech’s reputation was no better than average. Better AI contacted Sowle on June 10 and offered to program Soul Pics for the same price that Donne was charging. The market price for Sowle’s software needs was, on June 13 when Sowle learned of the breach, $20,000 less than Big Tech charged Sowle. 

 
Questions (1) – (5)

(1) Does the written software agreement between Sowle and Donne contain a clause requiring binding arbitration? Begin your analysis with the unsigned written agreement that Donne sends to Sowle. TREAT SOFTWARE AS A GOOD. Assume that Sowle and Donne are merchants. You may assume that if there is an expression of acceptance, it is definite and seasonable. Assume you are in a jurisdiction that follows the knock-out rule. 

(2) Donne argues that the software agreement is unenforceable under mutual mistake doctrine. She claims that she and Sowle entered the agreement under the mutually mistaken belief that they agreed on what programming language would be used. (a) Is that mistaken belief an assumption essential to the agreement? (b) Whatever your actual answer to (a), assume the answer to (a) is “Yes.” Would Donne be excused under mutual mistake doctrine?

Use mutual mistake doctrine as formulated in class. 

(3) Consider the oral agreement to provide the notice “Programmed by Programming Donne.” Is it enforceable under the Parol Evidence Rule?

Note: You may assume the oral agreement satisfies the requirements of offer, acceptance, and consideration, and assume that the written software agreement between Sowle and Donne is a legally enforceable agreement. 

NOTE: USE THE PAROL EVIDENCE RULE AS STATED IN CLASS, AND USE ONLY THE NORMAL INCLUSION TEST FOR SCOPE. 

Note: Even if you decide the written agreement is not a complete integration, assume it is and give the best argument you can that the oral agreement is still enforceable. 

(4) Did Donne breach the software agreement on June 10? Did she have a right to cure after June 10? If so, for how long?

(5) What damages does Donne owe Sowle?

End of questions


UCC and Restatement Sections

Caution! There is no guarantee that all sections are relevant and applicable. Some are not. You may need to refer to sections not included below. 

UCC

§ 2-207. Additional Terms in Acceptance or Confirmation.

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:
(a) the offer expressly limits acceptance to the terms of the offer;
(b) they materially alter it; or
(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

§2 508. Cure by Seller of Improper Tender or Delivery; Replacement

(1) Where any tender or delivery by the seller is rejected because nonconforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.

(2) Where the buyer rejects a nonconforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.

§2 609. Right to Adequate Assurance of Performance

(1) A contract for sale imposes an obligation on each party that the other's expectation of receiving due performance will not be impaired. When reasonable grounds for insecurity arise with respect to the performance of either party (1) the other may in writing demand adequate assurance of due performance and until he receives such assurance may (2) if commercially reasonable suspend any performance for which he has not already received the agreed return.

§2‑712. "Cover"; Buyer's Procurement of Substitute Goods

(1) After a breach within the preceding section the buyer may "cover" by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller.
(2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (Section 2‑715), but less expenses saved in consequence of the seller's breach.
(3) Failure of the buyer to effect cover within this section does not bar him from any other remedy.

§2‑713. Buyer's Damages for Non‑Delivery or Repudiation

(1) Subject to the provisions of this Article with respect to proof of market price (Section 2‑723), the measure of damages for non‑delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (Section 2‑715), but less expenses saved in consequence of the seller's breach.

Restatement

Restatement (Second) Contracts § 201 

201. WHOSE MEANING PREVAILS

(1) Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning.
(2) Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made
(a) that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or (b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.
(3) Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.
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